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shall be entered for the restitution of the premises; and if the 
to perform the conditions or covenants of the lease or agreement 
proceedings be for an unlawful detainer after neglect, or failure 
under which the property is held, or after default in the payment 
of rent, the judgment shall also declare the forfeiture of such 
lease or agreement." But the lease is not even finally determined 
by such judgment, for the latter portion of the same section 
declares that if the tenant pays the amount of the judgment within 
five days "the judgment shall be satisfied and the tenant be restored 
to his former estate." And at any time within thirty days after 
the judgment the tenant may, upon a showing of hardship, be 
relieved against the forfeiture of his lease and be restored to his 
former estate, under section 1179. The rule to be deduced from 
these sections is that the expiration of the three-day period does 
not determine the lease, but that a judgment for the landlord 
terminates the lease, subject to a condition subsequent. 11 That con- 
dition is the satisfaction of the judgment under section 1174 or 
section 1179. Thus payment of the rent and costs at any time 
before judgment, and at any time thereafter in accordance with 
either section 1174 or 1179, has the effect of restoring the old 
lease. 12 G. W. D. 

Municipal Corporations: Powers of Improvement District 
Outside Its Own Limits — As a general rule, a municipal corpora- 
tion cannot exercise its powers beyond its own boundaries. 1 If, 
however, this right is necessarily or impliedly in or incident to the 
powers expressly granted, such action is legal. 2 Thus, if a city 
has been given the power, either in its charter or by general stat- 
utes, to construct a sewer system and it is found necessary to go 
outside the municipal boundaries to obtain an outlet, the power so 
to act must necessarily be implied. 3 In construing the power of a 
municipality to act outside its boundaries, then, we must look to its 

11 See Agoure v. Plummer (1917) 175 Cal. 543, 166 Pac. 311. 

"Voorhies v. Cummings (1899) 42 App. Div. 260, 58 N. Y. Supp. 
1120. There the statute (New York Code Civ. Proc. §2253) provided 
that "the issuing of a warrant for the removal of a tenant from demised 
premises cancels the agreement for the use of the premises .... and 
annuls accordingly the relation of landlord and tenant." After the warrant 
was issued the rent was paid, and the original lease was held to remain in 
effect. 

iMcBean v. Fresno (1896) 112 Cal. 159, 44 Pac. 358, 53 Am. St. Rep. 
191, 31 L. R. A. 794; Farwel v. City of Seattle (1906) 43 Wash. 141, 86 
Pac. 217, 10 Ann. Cas. 130; Cochran v. Village of Park Ridge (1891) 138 
111. 295, 27 N. E. 939; Coldwater v. Tucker (1877) 36 Mich. 474, 24 Am. 
Rep. 601; Manning v. Devil's Lake (1904) 13 N. D. 47, 99 N. W. 51; 
Schneider v. Menasha (1903) 118 Wis. 298, 95 N. W. 94,99 Am. St. Rep. 996. 

s Von Schmidt v. Widber (1894) 105 Cal. 151, 157, 38 Pac. 682; South 
Pasadena v. Pasadena Land etc. Co. (1908) 152 Cal. 579, 590, 93 Pac. 490; 
Hyatt v. Williams (1906) 148 Cal. 585, 84 Pac. 41; San Pedro v. Southern 
Pac. Ry. Co. (1894) 101 Cal. 333, 35 Pac. 993; 1 Dillon, Municipal Cor- 
porations (5th ed.) §237. 

a McBean v. Fresno, supra, n. 1; Langley v. City of Augusta (1903) 
118 Ga. 590, 45 S. E. 486, 98 Am. St. Rep. 133 ; Cochran v. Village of Park 
Rtdge, supra, n. 1; Minnesota etc. Land Co. v. Billings (1901) 111 Fed. 
972, 50 C. C. A. 70; Coldwater v. Tucker, supra, n. 1; Willson v. Boise 
City (1899) 6 Idaho 391, 55 Pac. 887. 
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municipal charter and to legislative enactments to see if such power 
is expressly or impliedly given. 

Having found that a city, any city, in California, in a particu- 
lar case, has such power, can an improvement district formed 
under chapter 79 of the California Statutes, 1915, exercise the 
same power? The statute is entitled, "An act to provide for the 
formation of districts within municipalities for the acquisition or 
construction of public improvements, works and public utilities 
therein;* for the issuance, sale and payment of bonds of such 
districts to meet the cost of such improvements ; and for the acqui- 
sition or construction of such improvements." Section 1 of this 
act provides : "Any portion of a municipality incorporated under 
the laws of this state may be formed into a municipal improvement 
district for the purpose of creating an indebtedness, to be repre- 
sented by bonds of said district, the proceeds from the sale of 
which shall be used for the acquisition or construction therein of 
any public improvement work or public utility which such munici- 
pality is authorized by law to acquire or construct." Section 2 
provides for description of the exterior boundaries of the district 
and "a general description of the improvement work or public 
utility proposed to be acquired or constructed therein." 

The Supreme Court 5 in Mulville v. City of San Diego* answered 
the above question in the negative. In that case, a portion of the 
city of San Diego was formed into an improvement district and the 
improvements contemplated were such that a part of them (includ- 
ing a pleasure pier extending into the ocean) would be outside of 
the described boundaries of the district. The court held the pro- 
ceedings invalid on the ground that the doctrine of implied power, 
as applicable to municipal corporations, was not to be applied to 
such districts as the statute expressly rejected such idea. The 
court worked this rejection out of a seemingly very technical and 
narrow construction of the word "therein". It found that the word 
had been used three times ; that the accepted and popular meaning 
of it was "in that place"; and that in construing a legislative 
enactment the intent of the legislature must be determined pri- 
marily by attributing the popular sense to the words used." Upon 
these premises the court concluded the word "therein" meant within 
the boundaries of the district. 

In the appellate court/ however, a more liberal construction 
was placed upon the word "therein". The argument there used 
was that, as "the improvement district is limited to the creation of 
an indebtedness to provide funds to be used for the acquisition of 
improvement work which the municipality is authorized by law to 
acquire," then the true test was whether the municipality could so 
act. The court found that the city of San Diego had the power 

4 The italics do not appear in the statute. 

6 The court was divided, four justices to three. 
• (Sept. 22, 1920) 60 Cal. Dec. 329, 192 Pac. 702. 

7 (January 14, 1920) 31 Cal. App. Dec. 182. 
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to perform the acts contemplated 8 and therefore, the district like- 
wise had such power. They further added that when all the benefits 
were to be secured within the district, the proposed construction 
ought fairly be said to be an improvement "therein". 

To the writer, a non-resident of the city of San Diego, it seems 
that the liberal construction of the appellate court would arrive at the 
best result. The pier starts from within the district; it is not an 
improvement of the ocean or the sand beneath ; it does not encroach 
upon any other municipality; and iis projection beyond the boun- 
daries is necessary if its object is to be accomplished and if it is 
to be of any benefit to the district. On the other hand, it is clearly 
for a public purpose, and all of the benefits would accrue to the 
district "for all beneficial purposes, use, and control it is part of 
the described district." 9 

Seemingly, the only difficulty given by the Supreme Court in 
the way of a liberal construction is that, in "construing a legisla- 
tive enactment, the intent of the legislature must be determined 
primarily by attributing the ordinary and popular sense to the 
words of the statute" 10 If, however, a statute is susceptible of 
different constructions or inte»pretations, then such liberality of 
construction is to be indulged in as, within the fair interpretation 
of its language, will effect its apparent object and promote justice. 11 

It is true that, considering the word "therein" apart from the 
remainder of the statute, the construction of the Supreme Court 
would undoubtedly be correct. But by considering it with regard 
to the remainder of the statute, would it not seem that it is sus- 
ceptible of different interpretations? By so construing it, the 
improvement district is given power to create an indebtedness for 
the construction of any public improvement that the municipality 
can lawfully require — if the municipality can build the pier into the 
ocean, then the district can do likewise. It is to be noted that the 
last paragraph of chapter 79 reads : "The provisions of this act shall 
be liberally construed to effect the purpose thereof." 

With this in view and the consideration previously given, such 
a liberal construction would hot seem to mean "the enlargement 
of the plain provisions of the law," but rather, "such liberality as, 
within the fair interpretation of its language, will effect its apparent 
object and promote justice." L, L. T. 

8 The appellate court found that the city of San Diego could construct 
such wharf or pier; Article V, chapter 8, of its charter contains such 
authority. Without such provision in the charter, legal authority to so 
act may be found in California Statutes, 1911, p. 1462. Section one pro- 
vides: "Any city, or city and county, whose corporate limits include or 
front upon any harbor, bay or estuary or other navigable water, whether 
the tide lands or waterfront thereof is owned or controlled by it or by 
the state, either in whole or in part, is hereby authorized to incur an 
indebtedness for the improvement, repair and maintenance of its harbor, 
and for the erection of wharves, piers, sea-wall", etc. 

9 Although a sewer extends without the incorporate boundaries, it is to 
be regarded as an improvement within the municipality. Cochran v. Village 
of Park Ridge; supra, n. 1. 

"Eureka v. Diaz (1891) 89 Cal. 467, 469, 26 Pac. 961 ; Smith v. Union 
Oil Co. (1913) 166 Cal. 217, 224, 135 Pac. 966. 

11 In re Jessup (1899) 81 Cal. 408, 419, 22 Pac. 742, 745 ; 6 L. R. A. 594. 



